
High Court Form No. (J) 2.
Heading of Judgment in Original Suit

District : Sonitpur.

In the Court of Munsiff No.1, Sonitpur.

Present :  Triza P Mazinder Baruah, AJS,
            Munsiff No.1, Sonitpur.

         Thursday, the 10  th   day of March, 2022

MONEY SUIT CASE NO.  11 of 2020

Sri Mohan Nath  Plaintiff
Petitioner

versus

Sri Amrit Baruah Defendant
        Opposite party

This  suit/case  coming  on  for  final  hearing  on
09.02.2022 in the presence of –

Sri S. Karmakar ….............. Advocate for the plaintiff;

and

None …..........................Advocate for the defendant,

and  having  stood  for  consideration  to  this  day,  the
court delivered the following judgment-
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JUDGMENT

1. This is a money suit for recovery of money.

2. The  plaintiff's  case  as  set  out  in  the  plaint  is  given

briefly herein under :

Plaintiff’s case

3.  That the plaintiff  is the resident of Vill-  Bebejia,  B.P

Tiniali, P.S Tezpur, Dist- Sonitpur, Assam.

That the defendant was known to the plaintiff since

last few years as they are school friends and the cordial

relationship between them had been growing up for long

acquaintance.

 That the defendant on 17.03.2017 had taken a loan

amount  amounting  Rs.  23,250/-(Rupees  Twenty  Three

Thousand  Two  Hundred  and  Fifty  Only/-)  for  his  acute

financial problem and some urgent work from the plaintiff.

But  due  to  some  unavoidable  circumstances  the  money

receipt of the said payment could not be executed on that

day i.e. on 17.03.2017 but, the money receipt of the said

payment  had  executed  on  26.02.2019  on  which  it  was

categorically stated that the defendant shall repay the loan

amount within 04.03.2019.

 That  it  is  not  out  of  place to state  here that  on

22.11.2018 the defendant had again taken a loan amount

amounting  to  Rs.  15,000/-  (Rupees  Fifteen  Thousand

Only/-)  only  from  the  plaintiff  by  showing  his  family
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problem and promise to repay the said loan amount within

one month from the date of receipt of the loan. That on a

humanitarian ground the plaintiff gave the loan amount of

Rs. 15,000/- (Rupees Fifteen Thousand Only/-).

That the defendant had taken a total loan amount of

Rs. 38,250/-(Thirty Eight Thousand Two Hundred and Fifty

only)  from the plaintiff on the aforesaid dates.

 That as such, the defendant is required to return the

said  loan  amount  within  the  stipulated  time  that  he

promised to repay the said loan amount.

 That the defendant on 22.11.2018 and 26.02.2019 at

the  time  of  the  receipt  of  the  said  loan  amounts  had

delivered two money receipts in favor of the plaintiff and

the said money receipts were executed in presence of 2

witnesses.

That the defendant had failed to keep his assurance
for  returning the said  loan amount  within the stipulated
time.

That the plaintiff  on many occasions requested the

defendant to return back the loan amount but he always

made some false promises to repay the loan amount with

saying  to  return  the  said  amount  within  one  or  two

months.

That  thereafter  the  plaintiff  in  several  occasions

personally and by telephone had requested the defendant

to return the said loan amount, but the defendant always

makes some false promises that he will return the said loan
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amount by today and tomorrow and thereby deceived the

plaintiff through cheating.

 That from the month of August 2019 the defendant

had totally stopped to pick up the phone calls and started

to  avoid  the  plaintiff.  That  since  then  the  defendant

wrongly  withholding the said  loan amount  for  his  illegal

gain to cause wrongful loss to the plaintiff.

That the plaintiff had paid the said loan amount to

the defendant for humanitarian ground of his urgent work

and his family problem.

That the plaintiff had paid the said loan amount to

the defendant for the belief that he shall return the said

amount  within  the  stipulated  time  as  per  said  money

receipts dated 22.011.2018 and 26.02.2019.

 That for non payment of the said loan amount the

plaintiff had been suffering from financial hardships as he

failed  to  invest  the  said  amount  to  his  other  necessary

requirements.

 That the defendant did not gave any heed to the

any request made by the plaintiff to return the said loan

amount  paid to the defendant  but  deceitfully  wanted to

misappropriated the said amount  with such cheating,  as

such having no way out the plaintiff had instituted this suit

for recovery of said loan amount with interest thereof from

the defendant.

 That the cause of action for the purpose of this suit

arose  on  17.03.2017,  22.11.2018,  26.02.2019,
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04.03.2019 , August 2019 and thereafter everyday within

the jurisdiction of the Court.

 That the suit valued at Rs. 43,710/- (Rupees Forty

Three  Thousand  Seven  Hundred  and  Ten  only/-)  for

recovery of the said loan amount with interest @ 6% per

annum on Rs.  23,250/-(Rupees Twenty  Three Thousand

Two Hundred and Fifty Only/-) from the month of March

2017  to  March  2020  amounting  Rs.  4,185/-  (Four

Thousand One Hundred and Eighty Five Only/-) and on Rs.

15,000/-  (Fifteen  Thousand  Only/-)  from  the  month  of

November 2018 to October 2019 amounting to Rs. 900/-

(Rupees  Nine  Hundred  Only/-)  and  from  the  month  of

November  2019  to  March  2020  amounting  to  Rs.  375/-

(Rupees Three Hundred and Seventy Five Only/-).

Summons  were  issued  to  the  defendant  but  the

defendant failed to enter appearance and contest the suit.

Accordingly, vide order dated 05.03.2021 proceedings were

drawn ex parte against the defendant.

4. The  plaintiff  in  order  to  prove  its  case  adduced  the

evidence  of  three  (3) numbers  of  witnesses  including

himself.

5. Heard the arguments advanced by the learned counsel

of the plaintiff.

6. Perused the case record.

7. The  points  for  determination  that  has  arisen  in  the

5



instant case are as follows:

Points for determination

I)  Whether the defendant on 17/03/2017 had taken a

loan  amount  of  Rs.  23,250/-(Rupees  Twenty  Three

Thousand Two Hundred and Fifty Only/-) and another

loan of Rs. 15,000/-(Rupees Fifteen Thousand Only/-)

from the plaintiff by executing money receipts on both

occasions respectively ?

II) Whether the defendant refused to return the said

loan  amount  of  Rs. 38,250/-  (Rupees  Thirty  Eight

Thousand  Two  Hundred  and  Fifty  Only/-)  to  the

plaintiff ?

III) Whether the plaintiff  is entitled to the decree as

prayed for ?        

8. My decision of the above points for determination along

with reasons is given herein under :

Discussion, Decision and reasons therefore

P.W-1 the plaintiff Mohan Nath, P.W-2 Partha Pratim Das

and P.W-3 Biki  Sarmah filed their  respective evidence in

affidavit reiterating the contentions in the pleading. 

P.W-1 exhibited the money receipt  dated 22.11.2018 as

Exhibit-1 and money receipt dated 26.02.2019 as Exhibit-2

and  P.W-2  and  P.W-3  stated  that  the  defendant  on

17/03/2017  had  taken  loan  amount  amounting  to  Rs.
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23,250/- (Rupees Twenty Three Thousand Two Hundred

Fifty  Only)  for  their  acute  financial  problem  and  some

urgent  work  from  the  plaintiff.  But  due  to  some

unavoidable  circumstance the  money receipt  of  the  said

payment  could  not  be  executed  on  that  day  i.e.  on

17/03/2017 but,  the money receipt  of  the said payment

was executed in their presence on 26/02/2019 on which it

was categorically stated that the defendant shall repay the

loan amount within 04/03/2019 to the plaintiff  and their

witness  of  that  money receipts  and they have put  their

signature thereon. But P.W-2 and P.W-3 had not exhibited

their signatures. 

At this point it is to be noted that Section 64 of the Indian

Evidence  Act  stays  that  documents  must  be  proved  by

primary evidence. Further, Section 67 to Section 73 of the

Indian Evidence Act lays down that every document which

is relied upon and produced by a party must be proved to

be duly executed in the hand writing/signed by the person

stated in the said document. 

In the instant case, the original money receipts have been

produced in Court and photocopies of the same have been

Exhibited as Exhibit-1 and Exhibit-2 respectively. However,

the said documents being marked as exhibits without the

contents being put to the defendant are not sufficient to

establish the plaintiff's case. 
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Under section 67 of the Indian Evidence Act one of the

more of proving a signature in a document is by calling a

person  in  whose  presence the  document  was  signed or

written. In the instant case, P.W-2 and P.W-3's signatures

have  not  been  identified  and  exhibited.  Therefore,  this

Court the opinion that it cannot go beyond the well settled

law which states that production of documents do not by

themselves prove the truthfulness of its contents and the

same has to be proved by cogent evidence. 

As  observed  in  Rangammal  Vs.  Kuppuswami  and

another (2011) 12 SCC 220, burden of proof lies on the

plaintiff  to  establish  his  right,  title  and  interest  to  suit

property. Until that burden is discharged by plaintiff, the

other party cannot be required to prove its case.

Thus, in the instant case burden of proof is on the

plaintiffs  who are asserting their  right,  title  and interest

with  respect  to  the  suit  land.  However,  plaintiffs  have

miserably failed to proof its case on basis of material on

record.  Plaintiffs  cannot  rely  and  take  advantage  of

weakness of defendant   to discharge the onus.

It is pertinent to mention section 101 of the Evidence Act,

1872:

Whoever desires any court  to give judgment as to

any legal right or liability dependent on the existence of

facts which he asserts, must prove that those facts exist.

When a person is bound to prove the existence of any fact,
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it is said that the burden of proof lies on that person.

In  Rangammal  Vs.  Kuppuswami  and  another  (2011)  12

SCC 220 , The Hon'ble Supreme Court of India observed as

follows: 

“Thus,  the Evidence Act clearly  laid down that  the

burden of proving a fact always lies upon the person who

asserts it. Until such burden is discharged, the other party

is not required to be called upon to prove his case. The

court has to examine as to whether the person upon whom

the burden  lies  has  been  able  to  discharge his  burden.

Until he arrives at such conclusion, he cannot proceed on

the basis of weakness of the other party.”

Therefore, in view of the above discussion and legal

position stipulated in the Evidence Act,  it  is  clear in the

instant  matter  that  when  the  plaintiffs  pleaded  for

declaration of right, title and interest with respect to the

suit property, it is upon them to discharge the burden that

an agreement for sale has been executed by the defendant

with respect to the suit property in favour of the plaintiffs.

Plaintiffs  have  not  been  able  to  prove  their  claim  and

assertion  with respect  to  the  suit  property.  It  would  be

erroneous to shift the burden of proof to the defendants as

it  is  a  well  settled  principal  of  law  that  the  party  who

pleads has also to prove his case. 

The points for determination stands answered in the

negative. Thus, in view of the above discussion it is held
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that the plaintiffs have not been  able to establish their

pleadings and the suit  is hereby dismissed with cost. As

such the plaintiffs are not entitled to any relief or decree as

prayed for.

      ORDER

9. In the light of the foregoing discussion, plaintiff’s suit is

dismissed with costs.

10. Prepare decree accordingly.

Given under my hand and the seal of this court on this the

10th day of March, 2022 at Tezpur, Sonitpur.

                                  Smt. Triza P Mazinder Baruah
  Munsiff No.1,

      Tezpur, Sonitpur.

.
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APPENDIX

A. Plaintiff’s Witnesses:

1. P.W-1: Sri Mohan Nath
2.     P.W-2: Sri Partha Pratim Das
3. P.W-3: Sri Biki Sarmah

B. Defendant’s Witnesses: Nil

C. Plaintiff’s Exhibits:

1.  Ext.1-  Money receipt  of  Rs.  15,000/-  (Rupees Fifteen

Thousand only/-) dated 22.11.2018.

2. Ext. 2- Money receipt of Rs. 23,250/- (Rupees Twenty

Three  Thousand  Two  Hundred  and  fifty  only/-)  dated

26.02.2019.

D. Defendant’s Exhibit : Nil.

     Smt. Triza P Mazinder Baruah
        Munsiff No.1,

                                         Tezpur, Sonitpur.
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